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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM DIVISION 
www.flsb.uscourts.gov 

 
IN RE: 
 
PALM BEACH FINANCE PARTNERS, L.P.,  CASE NO. 09-36379-PGH 
PALM BEACH FINANCE II, L.P.,    CASE NO. 09-36396-PGH 
          (Jointly Administered) 
 Debtors.  
_______________________________________/ 
 

LIQUIDATING TRUSTEE’S EX PARTE MOTION TO  
APPROVE RESTORATION AND PAYMENT OF ELECTRONIC DATABASE COSTS 

 
 Barry E. Mukamal, in his capacity as liquidating trustee (“Liquidating Trustee”) for the 

Palm Beach Finance Partners Liquidating Trust and the Palm Beach Finance II Liquidating Trust 

(collectively, the “Liquidating Trusts”), by and through undersigned counsel, and pursuant to 11 

U.S.C. § 363(b)(1), 503(b)(1)(A) and 507(a)(2), seeks an Order from this Court, on an ex parte 

basis, allowing him to restore materials produced to him by principals of the Debtors in an 

electronic database format and then pay the monthly charges associated with such database 

without further order of the Court.  In support, the Liquidating Trustee states the following: 

Factual Background 

1. The Liquidating Trusts are the successors to two hedge funds, Palm Beach 

Finance Partners, L.P. and Palm Beach Finance II, L.P. (collectively, the “Palm Beach Funds”).  

2. Pre-petition, the principals of the Palm Beach Funds – Bruce Prevost and David 

Harrold – established an electronic, text searchable database.  The database housed data relating 

to the funds’ business operations and included tens of thousands of -mails and electronic files 
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located on the file and e-mail exchange server maintained by the management entities that 

controlled the Palm Beach Funds.   

3. Approximately four months ago, Messrs. Prevost and Harrold produced nearly all 

of the materials located on the database to the Liquidating Trustee and placed the database in 

“hibernation.” 

4. The Liquidating Trustee seeks to restore the materials produced to him in the 

electronic database format utilized by Messrs. Prevost and Harrold.  The materials that will be 

restored will consist of all documents produced by the Messrs. Prevost and Harrold from the 

database except for duplicate documents and attorney-client privileged communications and 

documents between Messrs. Prevost and Harrold and their legal counsel at Holland & Knight, 

Adorno & Yoss, Shraiberg, Ferrara & Landau, Furr & Cohen & Rappaport, Osborne & 

Rappaport.   

5. The Liquidating Trustee’s professionals have contacted the firm (Capital Novus) 

that assembled the database to negotiate the terms of restoration.  Capital Novus has agreed to 

restore the materials and maintain it on economic terms similar to what was agreed to with 

Messrs. Prevost and Harrold.  A copy of the agreement is attached as Exhibit 1 (“Novus 

Agreement”) and is summarized as follows:  

a) A one-time charge of $3,500 to restore the electronic database.  

b) A current estimated monthly storage/maintenance cost of $20/gb.  Based 

on this price per gigabyte, Messrs. Prevost and Harrold paid approximately $3,500/month 

to maintain the database.   It is anticipated that this monthly cost will be less on the basis 

that duplicate documents have been eliminated from the materials that will be restored.   
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c) Hourly costs for Capital Novus professionals ranging from $150 to $225 

an hour.  Based on the anticipated use of the database by the Liquidating Trustee, it is not 

expected that these services will be utilized in any meaningful manner.     

Relief Requested 

6. The Liquidating Trustee requests that this Court authorize him to enter into the 

Novus Agreement on the terms set forth therein and approve payment of the monthly costs 

associated with the database without further order of the Court, with such costs being split 

pursuant to the agreed allocation of costs in these bankruptcy cases:  18% for Palm Beach 

Finance Partners, LP  and 82% for Palm Beach Finance II, LP.  

7. Pursuant to 11 U.S.C. § 503(b)(1)(A), "after notice and a hearing, there shall be 

allowed administrative expenses, other than claims allowed under section 502(f) of this title, 

including the actual, necessary costs and expenses of preserving the estate."  Section 507(a)(2) of 

the Bankruptcy Code provides that administrative expenses allowed under § 503(b) are entitled 

to payment as a second priority in bankruptcy cases. 11 U.S.C. § 507(a)(2).   

8. "To qualify as an allowed administrative expense under § 503(b)(1), it is 

generally held that the claim must have arisen postpetition and resulted from actions taken by the 

trustee that created a benefit to the estate."  See In re EZ Pay Servs., Inc., 380 B.R. 861, 864 

(Bankr. M.D. Fla. 2007).  The Eleventh Circuit has interpreted § 503(b)(1) to require that the 

expense be “actual” and “necessary,” and also that it provide a concrete benefit to the debtor's 

estate.  See In re Subscription Television of Greater Atlanta, 789 F.2d 1530 (11th Cir.1986).  “In 

order for a claim on a postpetition expense to be allowed as an administrative priority claim, an 

estate must actually make beneficial use of any value received in exchange for the incurring of 

Case 09-36379-PGH    Doc 832    Filed 11/11/11    Page 3 of 27



 

 
4 

LAW OFFICES OF MELAND RUSSIN & BUDWICK, P.A. 
3000 SOUTHEAST FINANCIAL CENTER, 200 SOUTH BISCAYNE BOULEVARD, MIAMI, FLORIDA  33131 • TELEPHONE (305) 358-6363 

 
{Firm Clients/4189/4189-1/00983071.DOC.} 

the expense.” In re Right Time Foods, Inc., 262 B.R. 882, 884 (Bankr. M.D. Fla. 2001) (quoting 

In re Sports Shinko (Florida) Co., Ltd., 333 B.R. 483, 490 (Bankr. M.D. Fla. 2005)). 

9. The costs in restoring and maintaining the electronic database are actual and 

necessary costs of preserving the Palm Beach Funds’ bankruptcy estates and provide a concrete 

benefit to these bankruptcy estates.   

10. Because the database will be text searchable, it will streamline the Liquidating 

Trustee’s investigation of claims against third parties and aid the Liquidating Trustee in 

assessing the viability and resolution of these claims.   

11. More importantly, the database will reduce the cost and time of responding to 

discovery requests associated with any litigation against third parties.    Namely, cost efficiencies 

in responding to discovery will be achieved because responsive documents can be made 

available by employing “key word” search terms in the database.  Doing so avoids the need of 

searching through massive amounts of unorganized files and e-mails to find responsive 

documents and then produce them to third parties.   

WHEREFORE, the Liquidating Trustee requests entry of an Order (a proposed Order is 

attached as Exhibit 2) approving the Capital Novus Agreement on the terms set forth therein; 

deeming the costs and expenses related thereto as an administrative expense entitled to 

administrative priority pursuant to 11 U.S.C. § 503(b)(1)(A) and 507(a)(2); approving the 

payment of the monthly expenses associated with the database without further order of the Court; 

and (d) granting such other and further relief as the Court deems just and proper. 

 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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Dated this 11th day of November, 2011. 

s/Jonathan S. Feldman    
JONATHAN S. FELDMAN 
Florida Bar Number:  12682 
E-Mail:  jfeldman@melandrussin.com 
MELAND RUSSIN & BUDWICK, P.A. 
3000 Southeast Financial Center 
200 South Biscayne Boulevard 
Miami, Florida  33131 
Telephone:  (305) 358-6363 
Facsimile:   (305) 358-1221 

 
Attorneys for Barry E. Mukamal, 
Liquidating Trustee 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of foregoing was served via the 

Court’s Notice of Electronic Filing on November 11, 2011, upon the Registered Users listed on 

the attached Exhibit 3 and served via U.S. Mail on November 11, 2011, upon all parties listed on 

the attached Exhibit 4. 

 
 s/ Jonathan S. Feldman 
Jonathan S. Feldman 
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